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(c) An incumbent LEC shall provide a
requesting telecommunications carrier
access to an unbundled network ele-
ment, along with all of the unbundled
network element’s features, functions,
and capabilities, in a manner that al-
lows the requesting telecommuni-
cations carrier to provide any tele-
communications service that can be of-
fered by means of that network ele-
ment.

(d) An incumbent LEC shall provide a
requesting telecommunications carrier
access to the facility or functionality
of a requested network element sepa-
rate from access to the facility or
functionality of other network ele-
ments, for a separate charge.

(e) An incumbent LEC shall provide
to a requesting telecommunications
carrier technical information about the
incumbent LEC’s network facilities
sufficient to allow the requesting car-
rier to achieve access to unbundled
network elements consistent with the
requirements of this section.

[61 FR 45619, Aug. 29, 1996, as amended at 61
FR 47351, Sept. 6, 1996]

§51.309 Use of unbundled network ele-
ments.

(@) An incumbent LEC shall not im-
pose limitations, restrictions, or re-
quirements on requests for, or the use
of, unbundled network elements that
would impair the ability of a request-
ing telecommunications carrier to
offer a telecommunications service in
the manner the requesting tele-
communications carrier intends.

(b) A telecommunications carrier
purchasing access to an unbundled net-
work element may use such network
element to provide exchange access
services to itself in order to provide
interexchange services to subscribers.

() A telecommunications carrier
purchasing access to an unbundled net-
work facility is entitled to exclusive
use of that facility for a period of time,
or when purchasing access to a feature,
function, or capability of a facility, a
telecommunications carrier is entitled
to use of that feature, function, or ca-
pability for a period of time. A tele-
communications carrier’s purchase of
access to an unbundled network ele-
ment does not relieve the incumbent
LEC of the duty to maintain, repair, or
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replace the unbundled network ele-
ment.

EFFECTIVE DATE NOTE: At 68 FR 52294,
Sept. 2, 2003, §51.309 was amended by revising
paragraphs (a) and (b), and by adding para-
graphs (d) through (g), effective Oct. 2, 2003.
For the convenience of the user, the revised
and added text is set forth as follows:

§51.309 Use of unbundled network
ments.

(a) Except as provided in §51.318, an incum-
bent LEC shall not impose limitations, re-
strictions, or requirements on requests for,
or the use of, unbundled network elements
for the service a requesting telecommuni-
cations carrier seeks to offer.

(b) A requesting telecommunications car-
rier may not access an unbundled network
element for the sole purpose of providing
non-qualifying services.

ele-

* * * * *

(d) A requesting telecommunications car-
rier that accesses and uses an unbundled net-
work element pursuant to section 251(c)(3) of
the Act and this part to provide a qualifying
service may use the same unbundled network
element to provide non-qualifying services.

(e) Except as provided in §51.318, an incum-
bent LEC shall permit a requesting tele-
communications carrier to commingle an
unbundled network element or a combina-
tion of unbundled network elements with
wholesale services obtained from an incum-
bent LEC.

(f) Upon request, an incumbent LEC shall
perform the functions necessary to com-
mingle an unbundled network element or a
combination of unbundled network elements
with one or more facilities or services that a
requesting telecommunications carrier has
obtained at wholesale from an incumbent
LEC.

(9) An incumbent LEC shall not deny ac-
cess to an unbundled network element or a
combination of unbundled network elements
on the grounds that one or more of the ele-
ments:

(1) Is connected to, attached to, linked to,
or combined with, a facility or service ob-
tained from an incumbent LEC; or

(2) Shares part of the incumbent LEC’s
network with access services or inputs for
non-qualifying services.

§51.311 Nondiscriminatory access to
unbundled network elements.

(a) The quality of an unbundled net-
work element, as well as the quality of
the access to the unbundled network
element, that an incumbent LEC pro-
vides to a requesting telecommuni-
cations carrier shall be the same for all
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telecommunications carriers request-
ing access to that network element, ex-
cept as provided in paragraph (c) of
this section.

(b) Except as provided in paragraph
(c) of this section, to the extent tech-
nically feasible, the quality of an
unbundled network element, as well as
the quality of the access to such
unbundled network element, that an
incumbent LEC provides to a request-
ing telecommunications carrier shall
be at least equal in quality to that
which the incumbent LEC provides to
itself. If an incumbent LEC fails to
meet this requirement, the incumbent
LEC must prove to the state commis-
sion that it is not technically feasible
to provide the requested unbundled
network element, or to provide access
to the requested unbundled network
element, at a level of quality that is
equal to that which the incumbent
LEC provides to itself.

(c) To the extent technically feasible,
the quality of an unbundled network
element, as well as the quality of the
access to such unbundled network ele-
ment, that an incumbent LEC provides
to a requesting telecommunications
carrier shall, upon request, be superior
in quality to that which the incumbent
LEC provides to itself. If an incumbent
LEC fails to meet this requirement, the
incumbent LEC must prove to the
state commission that it is not tech-
nically feasible to provide the re-
quested unbundled network element or
access to such unbundled network ele-
ment at the requested level of quality
that is superior to that which the in-
cumbent LEC provides to itself. Noth-
ing in this section prohibits an incum-
bent LEC from providing interconnec-
tion that is lesser in quality at the sole
request of the requesting telecommuni-
cations carrier.

(d) Previous successful access to an
unbundled element at a particular
point in a network, using particular fa-
cilities, is substantial evidence that ac-
cess is technically feasible at that
point, or at substantially similar
points, in networks employing substan-
tially similar facilities. Adherence to
the same interface or protocol stand-
ards shall constitute evidence of the
substantial similarity of network fa-
cilities.
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(e) Previous successful provision of
access to an unbundled element at a
particular point in a network at a par-
ticular level of quality is substantial
evidence that access is technically fea-
sible at that point, or at substantially
similar points, at that level of quality.

EFFECTIVE DATE NOTE: At 68 FR 52294,
Sept. 2, 2003, §51.311 was amended by revising
paragraphs (a) and (b), removing paragraph
(c), and redesignating paragraphs (d) and (e)
as paragraphs (c) and (d), effective Oct. 2,
2003. For the convenience of the user, the re-
vised text is set forth as follows:

§51.311 Nondiscriminatory access to

unbundled network elements.

(a) The quality of an unbundled network
element, as well as the quality of the access
to the unbundled network element, that an
incumbent LEC provides to a requesting
telecommunications carrier shall be the
same for all telecommunications carriers re-
questing access to that network element.

(b) To the extent technically feasible, the
quality of an unbundled network element, as
well as the quality of the access to such
unbundled network element, that an incum-
bent LEC provides to a requesting tele-
communications carrier shall be at least
equal in quality to that which the incumbent
LEC provides to itself. If an incumbent LEC
fails to meet this requirement, the incum-
bent LEC must prove to the state commis-
sion that it is not technically feasible to pro-
vide the requested unbundled network ele-
ment, or to provide access to the requested
unbundled network element, at a level of
quality that is equal to that which the in-
cumbent LEC provides to itself.

* * *

* *

§51.313 Just, reasonable and non-
discriminatory terms and condi-

tions for the provision of
unbundled network elements.

(a) The terms and conditions pursu-
ant to which an incumbent LEC pro-
vides access to unbundled network ele-
ments shall be offered equally to all re-
questing telecommunications carriers.

(b) Where applicable, the terms and
conditions pursuant to which an in-
cumbent LEC offers to provide access
to unbundled network elements, in-
cluding but not limited to, the time
within which the incumbent LEC pro-
visions such access to unbundled net-
work elements, shall, at a minimum,
be no less favorable to the requesting
carrier than the terms and conditions



